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"We want a society where people are more important than things, where children are 
precious; a world where people can be more human, caring and gentle."1 
 
- Archbishop Desmond Tutu 
 
“It is unforgivable that children are assaulted, violated, murdered and yet our conscience is 
not revolted nor our sense of dignity challenged.  This represents a fundamental crisis of our 
civilization.”2  
- Graça Machel 
  
                                                 
1 Note of the Secretary-General on the Promotion and Protection on the Rights of Children: Impact of Armed Conflict 
on Children, A/51/306, 26 August 1996, p 72. 
2 above, par 317. 
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ABBREVIATIONS 
 
AP 1  : Additional Protocol 1 to the Geneva Conventions 
AP 2  : Additional Protocol 2 to the Geneva Conventions 
CRC  : Convention on the Rights of the Child 
DDR  : Demobilisation, Disarmament and Reintegration 
HRC  : Human Rights Commission 
HRW  : Human Rights Watch 
ICC  : International Criminal Court 
ICJ  : International Court of Justice 
ICRC  : International Committee of the Red Cross 
ICTR  : International Criminal Tribunal of Rwanda 
ICTY  : International Criminal Tribunal for the Former Yugoslavia 
IICISAR : Independent, International Commission of Inquiry on the Syrian Arab Republic  
IIIM  : International, Impartial and Independent Mechanism 
ISIL  : Islamic State of Iraq and Levant 
ISIS  : Islamic State of Iraq and Syria 
GA  : General Assembly 
MACR : Minimum Age for Criminal Responsibility 
NIAC  : Non-International Armed Conflict 
OPAC  : Option Protocol to the Convention on the Rights of a Child on the Involvement of  
  Children in Armed Conflict 
SC  : Security Council 
SCSL  : Special Court for Sierra Leone 
SRSG  : Special Representative of the Secretary-General 
TRC  : Truth and Reconciliation Commission 
UN  : United Nations 
UNODC : United Nations Office on Drugs and Crime 
UPC  : Union of the Congolese Patriots 
YPG  : People’s Protection Unit 
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CHAPTER 1: INTRODUCTION 
1.1. Introduction 
The recruitment and use of children in non-international armed conflict is nothing new.  
Considering the civil war in Sierra Leone that took place between state armed forces and non-
state armed forces in Africa during 1991 – 2002, the recruitment and use of children in armed 
conflict became a popular practice.  Both state- and non-state armed forces abduct, manipulate, 
voluntarily recruit or force children to participate in such forces as they are easy, more obedient 
and vulnerable targets.3  This practice is still being used today, despite various treaties and rules 
encouraging states to put measures in place to prevent this practice in its entirety.   Such treaties 
include the Geneva Convention Additional Protocol (I)4, (II)5 and the Convention on the Rights 
of a Child (CRC)6 and the Option Protocol to the Convention on the Rights of a Child on the 
Involvement of Children in Armed Conflict (OPAC).7 These treaties places the responsibility on 
states to put in place measures to prevent the recruitment and use of children under the age of 
15.  Further, states also have the responsibility to ensure that those who have attained the age 
of 15 years but are younger than 18 years should not be recruited when there are enlistees who 
are older.8  Lastly, state responsibility include ensuring that no recruitment take place of anyone 
below 15 years old in state armed forces and absolutely no-one under the age of 18 years in 
armed groups.9  
 
This practice is considered a war crime including both the active and supportive participation of 
children in military activities and combat.10  Where parties to the conflict are not parties to any 
treaties prohibiting this practice, it must be reminded that the recruitment and use of children in 
armed conflict is regarded as customary international law, meaning that they do not have to be 
parties to a convention for this rule to apply.11  Despite these rules, there are states who still 
make use of this practice – allowing children younger than 15 years old to join government 
military forces – or they do nothing to prevent this practice by non-government armed forces.  
This creates various problems regarding the child soldier, especially their status. 
 
                                                 
3 General Assembly Resolution 51/306, Promotion and Protection of the rights of children: impact of armed conflict 
on children, A/51/306, 26 August 1996, 16. 
4 Protocol Additional to the Geneva Convention of 12 August 1949 and relating to the Protection of Victims of 
International Armed Conflict (AP 1). 
5 Protocol Additional to the Geneva Convention of 12 August 1949 and relating to the Protection of Victims of Non-
International Armed Conflict (AP 2). 
6 Convention on the Rights of a Child (CRC), 1989. 
7 Option Protocol to the Convention on the Rights of a Child on the Involvement of Children in Armed Conflict 
(OPAC), 2002. 
8 article 77(2) of AP 1; article 4(3) of AP 2; article 38(1) and (3) of CRC. 
9 International Committee of the Red Cross (ICRC), 2005, rule 136. Retrievable at https://ihl-
databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule135 (last visited 17 January 2020); see also (n 7) article 2 
and 4 of OPAC. 
10 Otto Triffterer and Kai Ambos The Rome Statute of the International Criminal Court: A Commentary (2018) 526 
(par 817). 
11 Report of the Secretary-General on the Establishment of a Special Court for Sierra Leone, S/2000/915, 4 October 
2000, par 14.  
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In the last few years, the determination of the status of a child soldier has become more complex.  
Child soldier is sometimes consider to have a dual status namely, being the victim and/or the 
accused of the armed conflict.  On the one hand, the recruitment and use of children is 
considered a grave violation and constitutes a violation of international humanitarian law as it 
leads to violence against and the exploitation of these children.  For this reason, states are urged 
to consider such child soldiers primarily as victims.  On the other hand, due to the role these 
children play in the armed forces, such as combatants and executioners, amongst others, these 
children are often considered the accused rather than the victim.  This is currently the case in 
the Syrian Arab Republic (hereafter, “Syria”) in that the child soldiers are regarded and treated 
as accused.   
 
1.2. Research Problem 
On 15 March 2019, the war entered its eight year. 
 
Syria is one of the only countries to prosecute, detain and torture accused child soldiers for the 
alleged affiliation with terrorist groups.12  This is a problem as Syria is not being held accountable 
for these international human rights violations.  The child soldiers are arrested and tortured due 
to their alleged affiliation or actual participation with terrorist groups – the reason being that they 
are considered as security threats.  This is due to the vigorous training they receive once 
recruited, as in the case with the Islamic State of Iraq and Levant (hereafter, “ISIL”, also known 
as ISIS) recruitments. ISIL is universally known for their ruthless executions and for their 
recruitment strategies via social media13  and they do not differentiate between children and 
adults. For them, every person is a fighter.14 
 
ISIL has little regard for the background, age and religion of children and thus, they recruit any 
child who “voluntarily” joins.  Where children are not forcefully recruited by ISIL, they often join 
as a consequence of loss of parents or other relatives; relatives already part of the group; 
economic reasons such as poverty; peer pressure from friends or role models.15  These child 
soldiers are more commonly known as “the Cubs of the Caliphate”.16 
 
After recruitment, these cubs receive in-depth training on how to be vicious killers.  They are 
further taught (or rather indoctrinated) about the Islamic religion – the extremist way ISIL deemed 
                                                 
12 Human Rights Watch (HRW), Jo Becker, Some Child Soldiers Get Rehabilitation, Others Get Prison, retrievable 
at https://www.hrw.org/news/2019/03/04/some-child-soldiers-get-rehabilitation-others-get-prison (last visited 1 
August 2019).  
13 Al Jazeera, Syria’s civil war explained from the beginning, 14 April 2015, retrievable at 
https://www.aljazeera.com/news/2016/05/syria-civil-war-explained-160505084119966.html (last visited 25 October 
2019). 
14 Tamara Anaie, Victimized Perpetrators: Child Soldiers in ISIS and the Need for a New International Legal 
Approach, 20 Rutgers Race & L. Rev. (2019) 93 98. 
15 HRW, “Maybe we live and Maybe we die: Recruitment and Use of Children by Armed Groups in Syria” 2014 
(“HRW 2014”) 13 retrievable at https://www.hrw.org/news/2019/03/04/some-child-soldiers-get-rehabilitation-others-
get-prison (last visited 1 August 2019). 
16 Anaie (n 14) 94. 
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it to be practiced.  They follow a daily routine which includes Quranic recitation sessions and 
military training.  During training they learn how to use AK-47s, hand grenades and rocket 
propelled grenades amongst other weapons.  They also watch propaganda videos of 
beheadings, suicide missions and armed battles.  The boys were beaten if they failed to 
remember the Quranic verses or if they did not perform during training.17  Once indoctrination 
and training is completed, the boys are “deployed” as they are needed.  Some become soldiers, 
fighting on the battlefield and others become servants, performing duties for the commanders 
they are assigned to.18 
 
More often than not, once deployed, these child soldiers are captured by government forces and 
held in detention where they are forced to confess their affiliation to ISIL.  If they deny such 
affiliation, they are beaten and tortured until they give up such confession.  Syrian government 
forces do not care whether such confessions are true or not, meaning some children are tried 
even if they are not guilty of any crimes.  Those who are guilty for committing crimes of a terrorist 
nature, are regarded as the accused (as opposed to the victim which is strongly advised) where 
they most probably end up before some sort of tribunal – often of a military nature.  Military 
tribunals have little regard for what is best for a child and thus, try and prosecute them just as 
severe as they would adults.19   As a result, the Syrian military courts frequently fail to apply the 
international juvenile justice standards,20 resulting in children being prosecuted and imprisoned 
unfairly, depriving them of their liberty.   An example was when ISIL lost its control in Syria and 
Iraq, 1200 children were held at the Rusafa prison in Baghdad in appalling conditions.21   
 
The problem is thus the fact that Syria is arresting and detaining these child soldiers unlawfully 
and in undignifying detention facilities – where no regard is given to the best interest of the child.   
 
Despite the fact that Syria’s law provides for no recruitment and use of children in either 
government or non-government armed forces, it is clear that such practices are still ongoing with 
nothing being done about it.22  Rather, where these children are recruited, they are arrested and 
tried in military courts rather than according to a juvenile justice system.  Thereafter, they are 
arbitrarily detained,23  suffering further torture and inhumane treatment during unlawful 
detention.24      
                                                 
17 Report of the Human Rights Commission (HRC), “They came to Destroy”: ISIS crimes against the Yazidis, 
A/HRC/32/CRP.2, 15 June 2016, par 95. 
18 HRC Report (n 17) par 97. 
19 United Nations Office on Drugs and Crimes (“UNODC Report”): Handbook on Children recruited and exploited 
by Terrorist and Violent Extremist Groups: the Role of the Justice System, 2017, 77. 
20 General Assembly Resolution 40/49, Children and Armed Conflict: Report of the Special Representative of the 
Secretary-General for Children and Armed Conflict, par 17. 
21 GA Res 40/49 (n 20) par 18. 
22 Fifth periodic report submitted by the Syrian Arab Republic under article 44 of the Convention, due in 2015, 
CRC/C/SYR/5, Committee on the Rights of a Child, 1 November 2017, par 48. 
23 General Assembly Resolution 42/51, Report of the Independent International Commission of Inquiry on the 
Syrian Arab Republic, Human Rights Council, A/HRC/42/51, 15 August 2019, par 67. 
24 Security Council Working group on children and armed conflict: Conclusion on Children and Armed Conflict in 
the Syrian Arab Republic, S/AC.51/2014/4, (2014) par 6(b)(ii) and (iii). 
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1.3. Research Objective and Demarcation of Issues 
In international human rights law [IHRL], a child is considered any person below the age of 
eighteen years old25 and it is of paramount importance that the best interest of a child is the 
primary consideration whenever one is dealing with a situation where a child is or might be 
affected.26  However, different age-limits are provided for in the Geneva Conventions and its 
Additional Protocols, depending on the circumstances of the matter.  The ages vary between 12, 
15 and 18 years old – 15 years being the most common age.27  A child soldier is considered any 
child (as defined) associated with armed forces and taking part in active or supporting activities 
of such armed forces/ groups during international or non-international armed conflicts.28 
 
A non-international armed conflict (NIAC; hereafter, armed conflict) can be defined as an armed 
conflict between the state’s armed forces and “rebel” armed forces or organised armed groups.  
These rebel groups must, however, be under responsible command and exercise control over a 
part of the territory to such an extent that they are able to carry out sustained and concerted 
military operations.29  Recruitment, which includes either conscripting or enlisting, is the 
compulsory or voluntary sign up of a military body.30  Where a child is used as a recruit, they 
either have an active or supporting role.  An active role will be where the child is taking part in 
combat, patrolling borders, being or playing executioner, killing, maiming etc.  A supporting role 
is where the child is a cook, a messenger or spy, a porter, assisting the leader’s wife and so 
on.31 
 
The consequences of recruitment and use in Syria are that these children, no matter their role, 
are arrested and treated as security threats – related to terrorism and terrorist attacks – and 
thus, primarily treated as accused (as opposed to being treated as a victim, which is highly 
recommended).  In order to understand the position of a child soldier as an accused, it is 
necessary to understand the position of a child soldier as a victim.  A victim can simply be defined 
as any person who suffered harm including the immediate family or dependants of the victim.  
Harm includes any physical or mental injury, emotional suffering, economic loss or substantial 
impairment of fundamental rights.32  An accused is someone who has been charged with an 
alleged crime and such charge has been proved.33   
 
                                                 
25 CRC (n 6) article 1. 
26 CRC (n 6) article 2. 
27 ICRC (n 9) rule 135. 
28 Principles and Guidelines on Children Associated with Armed Forces or Armed Groups (“Paris Principles”) 
principle 2.1. 
29 AP 2 (n 5) article. 
30 Triffterer and Ambos (n 10) 526 (par 810). 
31 GA Res 51/306 (n 3) 16. 
32 General Assembly Resolution 40/34, Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 
Power, A/40/34, 29 November 1985, principle 1. 
33 Rules of Procedure and Evidence of the Special Court of Sierra Leone, 2002, rule 2 (A).  
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This minor dissertation will primarily focus on child soldiers (recruited and used in Syria by ISIL)34 
that is “alleged as, accused of or recognised as having committed terrorism-related offences”. 
Where a child is regarded as such under national or international law, they must be treated in 
accordance with the international standards for juvenile justice.  These international standards 
place an obligation on states to establish a competent and specialised juvenile justice system 
because of the child’s age and immaturity.35  Internationally, it is advised that a minimum age of 
criminal responsibility (MARC) is set at an age not too low.36  The recommended MACR, as 
implemented in the Statute of the Special Court for Sierra Leone (SCSL), was set at 15 years 
old,37  however, the International Criminal Court (ICC) set the minimum age at 18 years old.38  
Further, the argument for the minor dissertation follows the ICC Statute’s position in that the 
MACR should be 18 years old rather than any age younger than 18 years.  
 
Where states do decide to hold child soldiers accountable, they must do so in terms of the 
juvenile justice system (juvenile system).  It is a system specifically applicable to children in 
conflict with the law.  It consists of laws, guidelines, professionals and treatment specifically 
created to attend the needs of children.39   It is of utmost importance that the juvenile system 
always adhere to the best interest of the child.  It must implement the international standards of 
a juvenile system in order to correctly provide for the needs of a child going through this process.  
Additionally, juvenile system should be designed in such a manner that the end goal is to 
rehabilitate and reintegrate a child back into society.40 
 
Regarding the juvenile system in Syria, although laws exist to provide for a juvenile system, they 
are not properly implemented as child soldiers are accused and prosecuted in a manner 
disregarding the best interests of a child.  There exists the need for the development and proper 
implementation of a specialised juvenile system.  There is also an obligation on states to develop 
and implement such system.41  However, chances of proper implementation of a specialised 
juvenile justice system in Syria might seem bleak. The reason being, unlike Sierra Leone, the 
circumstances regarding international intervention seems dire.  Since 2012, there have been 
ongoing UN-led peace talks (known as the Geneva II process) between the Syrian government 
and opposing parties, however, little to no progress resulting from them. 42  Furthermore, over 
13.5 million people are in need of humanitarian aid,43 which has been used as “a weapon of war 
                                                 
34 For purposes of this paper, ISIS will be regarded as an organised armed group as defined in Article 1 of the 
Geneva Convention Option Protocol II.  
35 UNODC Report (n 19) 77. 
36 General Comment No.10: Children’s Rights in Juvenile Justice, Committee on the Rights of a Child (“CRC 
General Comment”), CRC/C/GC/10, 25 April 2007, par 32 and 33. 
37 Article 7 (1) of the Statute of the Special Court for Sierra Leone (“SCSL Statute”). 
38 Triffterer and Ambos (n 10) 1034 (par 13). 
39 United Nations Office on Drugs and Crime (“UNODC Manual”): "Manual for the Measurement of Juvenile Justice 
Indicators" (United Nations, New York, 2008) 67. 
40 CRC General Comment (n 36) see chapter 5 in general. 
41 GA Res 40/49 (n 20) par 17.  
42 Al Jazeera (n 13).   
43 GA Res 37/72 (n 24) par 7.   
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with siege war and the denial of life-saving assistance.”44  Such aid and assistances have been 
restricted by government and used as leverage to get anti-government forces and civilians to 
give surrender.45   
 
Compared to Sierra Leone, the situation was completely different.  During the war, children were 
demobilised and admitted to rehabilitation and reintegration programs rather than standing trial.  
After the war, a Truth and Reconciliation Commission (TRC) has been established where 
children were given the opportunity to tell their side of the story (as opposed to doing so in court).  
Further, the SCSL has also been established to try those most responsible for the war.   In 2003, 
Charles Taylor were charges with 11 counts of war crimes and crimes against humanity, 
including the recruitment and use of children under the age of 15.46   In 2012, he was found 
guilty, by the SCSL47 and sentenced to a term of 50 years imprisonment.48  In 2012, the ICC 
also found Thomas Lubanga guilty for recruiting and using child soldiers in hostilities.  He was 
sentence to 14 years imprisonment.49  Thus, it is clear that prosecutors are more often than not, 
reluctant to try child soldiers.50  They are of the opinion that firstly, these children were forced to 
join an armed group and secondly, that they have already suffered enough.51 
 
In essence, the recruitment and use of child soldiers in Africa during the 90’s placed a great deal 
of attention on the need to develop international standards regarding child soldiers.  It was most 
notable in Sierra Leone and thus, the circumstances and procedures implemented in Sierra 
Leone will also be taken into account.52  The reason being that in Sierra Leone, international 
standards and principle regarding the “accused” child soldier was followed.  For most of the part, 
the principle of the best interest of the child was uphold when it became necessary to treat the 
child as either an accused or victim.  Therefore, the way Sierra Leone dealt with child soldiers 
provided a perfect foundation for future similar situations.  However, as we live in a world where 
crimes and laws are ever-changing, there exists a need to build-on and improve the systems 
and procedures already provided by the Sierra Leonean example.    
 
1.4. Research Methodology 
The study done throughout this minor dissertation concerns itself with public international law 
with the specific focus on international humanitarian law, international criminal law and 
international human rights law.  Section 38 of the Statute of the International Court of Justice 
                                                 
44 GA Res 37/72, par 10.   
45 Human Rights Watch, World Report 2019: Syria, Events of 2018. Retrievable at https://www.hrw.org/world-
report/2019/country-chapters/syria#a1fb55 (last visited 25 October 2019). 
46 The Prosecutor v Charles Taylor, Trial Chamber II, Judgment, SCSL-03-01-T, 18 May 2012, par 12. 
47 Prosecutor v Charles Taylor (n 46) par 6994. 
48 The Prosecutor v Charles Taylor, Trial Chamber II, Sentencing Judgment, SCSL-03-01-T, 30 May 2012 par IV. 
49 The Prosecutor v. Thomas Lubanga Dyilo ICC-01/04-01/06 retrievable at https://www.icc-cpi.int/drc/lubanga  (last 
visited 26 November 2019). 
50 Triffterer and Ambos (n 10) 1033 (par 10). 
51 SCSL Public Affairs Office, “Special Court Prosecutor Says He Will Not Prosecute Children” Press Release 2 
November 2002. Retrievable at http://www.rscsl.org/Documents/Press/OTP/prosecutor-110202.pdf (last accessed 
25 October 2019). 
52 Anaie (n 14) 95. 
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(ICJ) will be used to provide for the sources of International law.  This section provides for the 
following sources: 
 
a. “international conventions, whether general or particular, establishing  rules 
expressly recognised by the contesting states; 
b. international custom, as evidence of a general practice accepted as law; 
c. the general principles as recognised by civilised nations; 
d. subject to the provisions of Article 59, judicial decisions and teachings of the most 
highly qualified publicists of the various nations, as subsidiary means for the 
determination rules of law.”53 
 
The main focus of this minor dissertation will be on a competent juvenile justices system in 
applicability to child soldiers.  Additional Protocol 2 of the Geneva Convention states that 
“children shall be provided with the care and aid they require…”54  such care and aid must be 
provided no matter the status of the child.  In essence, it means that the principles on which a 
juvenile justice system are created, must include taking care of an accused child.  In order to 
determine the necessary standard of care and aid, it is paramount to consult the CRC – to which 
Syria is a member state – together with its Option Protocol and general comments.  It 
comprehensively provide for the fundamental rights and practices regarding children in any 
situation.   
 
Specifically, focus will be on the provisions providing for a competent juvenile system.  For more 
information on the best practices of the international juvenile system, the “Paris Principles”, 
“Beijing Rules”,55 “Riyadh Guidelines”56 and the “Havana Rules”57 will also be consulted.  
Additionally, Syrian law regarding the juvenile system will also be discussed.  However, it falls 
outside my limits to directly research this system because it is in Arabic.  For this reason, reports 
submitted by Syria to the Committee of the CRC will be used, together with other sources, to 
provide information on the Syrian law regarding their juvenile system. 
 
Further, this minor dissertation will consult various different UN based resolutions and booklets 
to provide the information needed to conduct proper research.  The resolutions of the Human 
Rights Council will also be referred to.  The author is aware that these resolutions are not binding, 
however, they carry much weight and therefore they are used.   
 
Further, despite not being able to reach a settlement between the relevant parties, the United 
Nations (UN) has established the International, Impartial and Independent Mechanism (IIIM) 
which has been created to collect and preserve evidence of the international law violations and 
abuses observed in Syria.  Additionally, the Independent International Commission of Inquiry on 
                                                 
53 Article 38 of the Statute of the International Court of Justice. 
54 AP 2 (n 5) article 4(3). 
55 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“Beijing Rules”), 1985. 
56 United Nations Guidelines for the Prevention of Juvenile Delinquency (“Riyadh Guidelines”), 1990.  
57 United Nations Rules for the Protection of Juveniles Deprived of their liberty (“Havana Rules”), 1990. 
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the Syrian Arab Republic (IICISAR) has also been established with the main function of enquiring 
and going on fact-finding missions within Syria.  They collect information, first hand, on the 
circumstances in Syria.58  They were specifically created with the objective of gathering evidence 
throughout the Syrian war to hold those most responsible, accountable and to provide for 
successful prosecutions at the end of the war.59  
 
Lastly, the court decisions of Charles Taylor, former president of Liberia,60 and Thomas 
Lubanga, founder and president of the Union of the Congolese Patriots (UPC)61  will briefly be 
consulted.  They provide a perfect example of prosecuting those most responsible for war crimes 
as opposed to child soldiers who are often forced to participate.   
 
1.5. Conclusion 
In conclusion, the aim of this paper is to focus on child soldiers as the accused in the armed 
conflict in Syria and how they are treated in the juvenile justice system.  Child soldiers are often 
arbitrarily arrested, tried in a military court (as opposed to a juvenile-specific court) and further 
tortured while in detention.  The reason for focusing on accused child soldiers and the Syrian 
juvenile justice system, is due to the ill-treatment these children receive when in prison, 
disregarding the best interest of a child principle.  Reference will also be made to the way child 
soldiers were treated – being the victim – in the Sierra Leonean Civil war.  The difference 
between the circumstances in Syria and Sierra Leone is, in Sierra Leone children were primarily 
considered victims and received treatment and rehabilitation rather than a prison sentence as in 
Syria.   
   
Chapter 2 will be an in-depth discussion on the best practices and international standards of a 
juvenile justice system, according to which child soldiers should be tried.  Various different 
international treaties and practices will be consulted together with the laws provided by the e 
SCSL Statute.  This will include an overview of what a competent and specialised juvenile justice 
system entails.  Thereafter, a discussion will follow on each of the components of a competent 
juvenile system.  These components include the minimum age for criminal responsibility; the 
rights of a child throughout the whole process – from arrest to detention; the deprivation of liberty; 
specialised child professionals needed; the demobilisation and disarmament of a child soldiers; 
and lastly, the rehabilitation and reintegration of child soldiers back into society.   
 
Thereafter, Chapter 3 will follow with an in-depth discussion of the juvenile justice system in 
Syria.  The structure of this chapter is similar to that of chapter 2.  However, each component 
will be discussed in terms of Syrian law – that is, Syrian laws that provide (or not) for a competent 
juvenile system. Subsequently, the Syrian provisions will be compared to the international 
                                                 
58 GA Res 37/72 (n 24) par 1. 
59 General Assembly Resolution 71, Prevention of Armed Conflict, A/71/L.48, 19 December 2016, Par 4. 
60 Trial International: Charles Taylor, retrievable at https://trialinternational.org/latest-post/charles-taylor/ (last visited 
26 November 2019). 
61 Trial International: Thomas Lubanga Dyilo, retrievable at https://trialinternational.org/latest-post/thomas-lubanga-
dyilo/ (last visited 26 November 2019). 
14 
 
 
standards of the juvenile system.  It will then be pointed out where Syria’s laws are up to standard 
and where improvement is necessary.  Lastly, chapter 4 of the minor dissertation will include the 
recommendations and conclusions.  Where necessary, recommendations on how to improve 
the Syrian juvenile justice system will be made where it is found that the system and 
implementation thereof is not up to standard.   
 
CHAPTER 2: THE INTERNATIONAL STANDARDS ON THE JUVENILE JUSTICE SYSTEM 
2.1. A competent and specialised juvenile justice system 
Internationally, a juvenile offender (“juvenile”) is a child who finds him-/ herself in conflict with the 
law and has been alleged of committing an offence or has already been found to have committed 
an offence.62  Due to the fact that a child is a person who’s mental, psychological and physical 
capacities are not yet fully developed, they have different interest with different needs than that 
of adults.  For this reason, there exist the need to develop a system which takes into account 
these underdevelopments of a child where they are in conflict with the law – in essence, a 
competent juvenile justice system.  Where a competent juvenile justice system exist, it is highly 
unlikely that juvenile offenders will be arbitrarily arrested, detained and tortured while in 
detention.  This is due to the numerous safeguards that are provided for by international law.  
The most important treaties consider is AP 2 (part II) and the CRC.   
 
An integral safeguard in any situation where a child is involved, is the best interest of a child.  
The best interest of the child includes that all the rights of a child is respected before, during and 
after its contact with the juvenile justice system.  Taking the best interest of a child into 
consideration means that a party ensures that they will provide the necessary protection and 
care relevant to the child’s well-being.63  Where a child soldier has been released by an armed 
group, reintegration and prevention of re-recruitment must be determined in accordance with 
this principle.64  It also includes state responsibility to ensure that their institutions and facilities 
are in compliance with the standards of competent authorities – especially those regarding the 
health and safety of the children and whether the staff is suitable and competent to deal with 
these children.65  Thus, all other safeguards must be developed and implemented in order to 
give effect to this principle.  As mentioned before, this principle is echoed throughout law, 
specifically in circumstances dealing with or including a child.    A competent and specialised 
juvenile justice system (“juvenile system”) is of paramount importance in order to provide a 
juvenile with a system in which his/ her best interests are taken into account.   
 
However, juvenile systems are often underdeveloped due to the common misperception that 
they only exists to protect a child and not to hold them accountable.  The purpose of a competent 
juvenile system is two-fold.66  First, to hold the child accountable for his/ her criminal actions and 
                                                 
62 Beijing Rules (n 55) article 2.2(c). 
63 CRC (n 6) article 3(2); Beijing Rules (n 55) article 1.1. 
64 Paris Principles (n 28) article 3.4.0 and 3.4.1. 
65 CRC (n 6) article 3(3). 
66 UNODC Report (n 19) 77.   
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to ensure public safety;67 and second, to protect the child’s rights and best interest and to 
reintegrate him back into society.68  Thus, it is important for a justice system to provide for 
effective mechanisms covering both the accountability and protection of the child.   Further, the 
aim of a juvenile justice system is to emphasise the well-being of the juvenile and to ensure that 
the “punishment” of the child is proportional to the crimes committed.  Proportionality includes 
the consideration of circumstances in which the crime has been committed.69  Where child 
soldiers are concerned, it is highly advisable that states consider the violent nature and the 
violations they endured before they just detain them.     
 
Furthermore, states are urged to resort to juvenile justice without judicial proceedings and seek 
alternative measures.70  Where judicial proceedings do, however, take place, the applicable 
body or tribunal must apply the highest available standards and safeguards applicable to the 
child.71  In essence, they must be treated according to the international standards of juvenile 
justice.72  One of the most important roles are; and the end goal of this system must be to provide 
for a framework of restorative justice and social rehabilitation73 in order to ensure that the juvenile 
will be able to consume a constructive role within society.   
 
Chapter 2 will discuss these standards and safeguards in relation to the elements of a juvenile 
justice system.  The elements of a competent juvenile justice system begins with the 
determination of a minimum age for criminal responsibility.  Thereafter, the rights of an accused 
child soldier will be discussed.  Third, the deprivation of liberty will be discussed in terms of what 
is provided and what is recommended.  Fourth, a discussion on specialised personnel will follow 
and what is required of such personnel.  Lastly, demobilisation, disarmament and reintegration 
of child soldiers will be discussed.  It will be realised that the elements are interlinked with one 
another.  If one of these elements are not properly provided for, it can and will hinder the 
rehabilitation and reintegration of a juvenile offender to consume a constructive role in society.74  
The first step in providing for a competent juvenile system, is to determine an age for criminal 
responsibility. 
 
2.2. A minimum age for criminal responsibility 
The very first thing a state should do regarding the juvenile justice system is to determine a 
minimum age for criminal responsibility.  Determining this age is crucial as much damage can 
be caused to a child’s psychological well-being if a too young age is set.  The CRC does not set 
a minimum age and leaves the determination of the age to states’ discretion.  States are advised 
not to set the age at too low a level and that the emotional, mental and intellectual maturity of 
                                                 
67 Beijing Rules (n 55) article 2.3 (b); CRC General Comment (n 36) par 14. 
68 Beijing Rules (n 55) article 2.3 (a). 
69 Paris Principle (n 28) article 5.1. 
70 CRC (n 6) article 40(3)(b); Beijing Rules (n 55) article 11.1; Paris Principles (n 28) article 3.7 and 8.9. 
71 Paris Principles (n 28) article 8.9.1. 
72 Paris Principle (n 28) article 8.8. 
73 Paris Principle (n 28) article 3.6. 
74 Beijing Rules (n 55) article 1.2. 
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the child is taken into consideration.75  In essence, the age must be set at a level where children 
younger than the prescribed age, will be presumed not to have had the required capacity to 
infringe criminal or penal law.76   
 
The reason for not having such capacity is due to the fact that the child has not yet reached an 
age of maturity and in the case of child soldiers they have most likely been “brainwashed” or 
indoctrinated, unaware of the consequences of his or her actions.77  Where it is found that the 
child was aware of its consequence and was able to distinguish between right and wrong such 
child must still be afforded a greater level of procedural protection in order to set forth his or her 
matter.  Thus, the MACR is often determined by whether the child is able to appreciate the moral 
and psychological (right and wrong) components of criminal responsibility.  In other words, are 
their level of maturity of such that are they able to understand the consequences of their actions 
or not?78 
 
Statutes originally never provided for a minimum age as it was often assumed, by prosecutors, 
that criminal responsibility will start once a person turns 18.  Moreover, conventions such as the 
Geneva Convention, its Additional Protocols, and the Genocide Convention never made any 
mention of a MACR.79  This is the same for the ICTY and ICTR Statutes.80  The mutual feeling 
of excluding any person under the age of 18 years is due to the immaturity of such a person.   It 
is further stated that the necessary maturity level may even be reached in the years after a 
person turned 18.81  Protocol II to the “Statute for an ICC” stated that immaturity means that 
“[e]veryone is exempt from criminal liability for his conduct prior to the attainment of 18 years of 
age,”82 meaning criminal responsibility starts only once a person turns 18. In the end, the ICC 
Statute set the minimum age at 18 years old, stating that the court will have no jurisdiction over 
any person under the age of 18 at the time the crime was committed.83   
 
The reason for such exclusion is due to the negative effects that criminal proceeding can cause 
for the rehabilitation process of juveniles.84  Further, if the MACR would be determined based 
on maturity, it must be kept in mind that maturity depends on the surroundings in which one 
grows up.85  This causes the age of maturity to differ from person to person meaning not all 
persons reach maturity at the age of 18.  For this reason, the drafters of the ICC statute excluded 
jurisdiction over persons under the age of 18 as they were of the opinion that the ICC is not likely 
                                                 
75 Beijing Rules (n 55) article 4.1. 
76 CRC (n 6) article 40(3)(a). 
77 UNODC Report (n 19) 77. 
78 Beijing Rules (n 55) article 4.1 commentary. 
79 Triffterer and Ambos (n 10) 1030 (par 1). 
80 Triffterer and Ambos (n 10) 1033 (par 10).  
81 Triffterer and Ambos (n 10) 1035 (par 18). 
82 Triffterer and Ambos (n 10) 1031 (par 4). 
83 Article 26 Rome Statute of the ICC. 
84 Triffterer and Ambos (n 10) 1034 (par 12). 
85 Triffterer and Ambos (n 10) 1034 (par 13). 
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to have the necessary aspects to provide for the additional needs of children (who are criminally 
liable).86   
 
The author’s opinion regarding the MACR coincides with the drafters of the ICC statute that the 
MACR must be 18 years old.  The reasons for her opinion are, firstly, due to the level of maturity 
or immaturity of a person under the age of 18 years.  Secondly, it is due to the limited capacities 
many states have to establish and provide for a proper and specialised juvenile justice system.  
Where juvenile systems exist without catering for the specific needs of juveniles, it is found that 
the juvenile’s basic and fundamental human rights are often infringed.  (This will become clear 
in Chapter 3 of this minor dissertation).  Where a highly specialised system exists, only then it 
might be acceptable to hold a child accountable by prosecuting them and depriving their liberty.  
The reason being that where a specialised system is in place – substantially and procedurally – 
it is more likely for a juvenile to be rehabilitated and successfully reintegrated into society.   
 
However, as many states feel the need to set a minimum age, it is highly recommended to set 
the MACR not lower than 12 years old.  States are further urged to raise the age to well above 
12 years old.  It is advised that where the minimum age is twelve year old (or less), no exception 
must be made where children younger than this age have committed a crime.87  An example of 
an acceptable MACR, especially in relation to child soldiers, can be seen in Sierra Leone where 
the age limit was set at 15 years old.  In essence, any child soldier younger than 15 years where 
excluded from the jurisdiction of the SCSL.88  Nevertheless, where a child between 15 – 18 do 
get prosecuted and convicted, they would not go jail.89 
 
In essence, where a state has the obligation to set a MACR, the (im)maturity of a child it must 
keep in mind – whether the child is able to distinguish between right and wrong; the child’s 
rehabilitation and reintegration back into society; and whether the state actually have the 
capacity to provide for juveniles’ needs on a long term basis.  To determine whether the state 
have the capacity to provide for a juvenile system, it is necessary to consult the international law 
prescribing juvenile justice standards90  and that all the rights of a child are adhered to during 
this period. 
 
2.3. Rights of an accused child soldier 
2.3.1. Introduction  
Now that we have determined which children might be competent to be held criminally 
responsible, we need to clearly determine the rights of a child standing trial.    Where child 
soldiers leave armed groups, whether demobilised or arrested, all their rights stay intact.  This 
includes the right to have a fair and just trial.  These rights come into play as soon as the child 
is arrested, during the child’s trial and when the child is imprisoned.  Where a child has been 
                                                 
86 Triffterer and Ambos (n 10) 1034 (par 13). 
87 CRC General comment (n 36) 31. 
88 SCSL Statute (n 37) article 7.1. 
89 Triffterer and Ambos (n 10) 1033 (par 10). 
90 UNODC Report (n 19) 75. 
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charged with or accused of a crime allegedly committed while associated with an armed group, 
such child has the right to have his/ her case heard in line with the international juvenile justice 
system.91  The CRC provides for fundamental principles regarding the treatment of a child in 
conflict with the law.  Further, the SCSL specifically provided for jurisdiction over children 
(between 15 – 18) accused of international crimes committed while being a child soldier.92   
 
Where all these rights are implemented, it is highly likely that the best interest of a child will be 
safeguarded.  The procedural rights will be discussed throughout chapter 2 in accordance with 
the relevant principles, guidelines and rules applicable.  It includes the right to have the matter 
heard by a competent, independent and impartial body; the right to privacy; dignity; presumption 
of innocence; to be informed of the charges and to remain silent; and to participate in the trial.93   
 
2.3.2. Competent, Independent and Impartial body 
In order to ensure that all the procedural (and other) rights are upheld, it is of utmost importance 
that the body hearing the matter is competent, impartial and independent.  Competent authority 
include courts, tribunals, councils etc. which is composed of those who preside over such court 
or tribunal.  Presiding officers include professional and lay magistrates and administrative 
boards.94  In essence, it is a body that follows the minimum necessary requirements and 
standards applicable to a juvenile in order to effectively hear the matter, provide for a fair trial 
and be able to make a sound judgment.95   Such a body must ensure that the process is 
completed in the shortest time possible.96  It is thus widely recommended that time limits are 
implemented for the different parts of the procedure: the period between the commission of the 
crime and the completion of the investigation; the decision to bring charges against the alleged 
juvenile; and the final decision by the court.97  This is the case for both the court a quo and the 
body to which the appeal or review has been made.   
 
Moreover, Sierra Leone provides an acceptable example of such a body namely, the “Juvenile 
Chamber”.  A provision has been added to the statute to provide for the creation of a juvenile 
chamber where the case of a juvenile can be heard separately from other matters.  The judges 
– sitting or alternative – presiding in this chamber must have the necessary qualifications and 
experience in juvenile justice.  Essentially, it means that personnel must have experience in 
dealing with juveniles and juvenile justice.  The reason for a separate chamber is to provide for 
the specific needs of the child and to consider the release of a juvenile rather than detainment.  
Detainment must only be considered if it will be in the best interest of a child,98 otherwise, the 
court can rely on alternative measures such as counselling or supervision orders.99  It also 
                                                 
91 Paris Principles (n 28) article 8.8. 
92 SCSL Statute (n 37) article 7. 
93 Beijing Rules (n 55) article 7.1. 
94 Beijing Rules (n 55) article 14.1. 
95 Beijing Rules (n 55) article 14.2 commentary. 
96 CRC (n 6) article 40(2)(b)(iii). 
97 CRC General Comment (n 36) par 52. 
98 SCSL Statute (n 37) article 7(3)(a). 
99 SCSL Statute (n 37) article 7(3)(f). 
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provides for the matter to be heard separately from that of an adult.100  Further, a juvenile 
chamber will enhance the protection of the right to privacy as it will automatically provide for the 
case to be heard separately.101 
 
2.3.3. Right to Privacy 
The right of privacy is of utmost importance during the procedure.102  This means that 
confidentiality must be maintained throughout the proceedings – from the initial contact to the 
final decision that is made (whether it is the release or detention of a child soldier).  It entails that 
the unlawful recruitment or use by armed forces,103 the identity of a child soldier and all other 
information regarding the child solider are concealed104 as well as after the case is closed.  It is 
thus preferred that the trial be conducted in camera.  This provides for additional measures that 
specialised personnel and experts must adhere to, as they will have to get special permission 
from the court to sit in during proceedings. This way, the court will also be able to assess who is 
competent and experienced enough to deal with the children and who not.105   
 
Further, the right to privacy includes that the sentence must be publicly pronounced in such a 
way that the child is not identifiable.106  When the case is closed, all records of the matter must 
be kept strictly confidential, despite the decision made in the end.107  Access must only be 
allowed to those parties who are directly involved in the matter and be inaccessible, at all times, 
to third parties.108  Where third parties such as journalists conduct interviews with ex-child 
soldiers, safeguards must be in place to prevent placing these children and their families in 
harm’s way.  This is to ensure that no inappropriate media coverage, which can result in further 
psychological and emotional damage, takes place.109  Thus, protection measures should be in 
place not only for media coverage, but also for all other proceedings and programs involving 
child soldiers.110  
 
In essence, the right to privacy entails that all personnel involved in a matter pertaining to a child 
soldier accused, keep the whole process and all the documentation strictly confidential, ensuring 
that the identity of the child remains unknown.  This right must be fully respected and protected 
so as to avoid stigmatization and unwanted labelling111 as children are quite susceptible to it.112  
Where they are “labelled” by the community, it can lead to detrimental consequences such as 
                                                 
100 SCSL Statute (n 37) article 7(3)(c). 
101 SCSL Report (n 11) par 37. 
102 CRC (n 6) article 40(2)(b)(vii). 
103 Paris Principles (n 28) article 3.29. 
104 CRC General Comment (n 36) par 64. 
105 CRC General Comment (n 36) par 65. 
106 CRC General Comment (n 36) par 66. 
107 CRC General Comment (n 36) par 50. 
108 Beijing Rules (n 55) article 21.1. 
109 Paris Principles (n 28) article 3.30. 
110 Paris Principles (n 28) article 3.29.  
111 CRC General Comment (n 36) par 64. 
112 Beijing Rules (n 55) article par 8.1. 
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returning once again to war as a child soldier or to other violent, criminal behaviour.113  This can 
have a negative effect on the juvenile’s dignity and self-worth as access to education, work, 
housing and safety114 can become a problem.  
 
2.3.4. Right to Dignity 
At all stages of the proceedings, an accused child has the right to be treated with dignity and 
sense of worth, despite the allegations against him/her.  This means that the young age of the 
child should be taken into consideration as well as promoting reintegration of the child.115  
Respecting their dignity includes law prohibiting the use of violence against the child at any stage 
of the process.116  Further, their human rights and fundamental freedoms should also be 
respected117 meaning the principles of a fair trial must be respected and implemented.118  No 
person, including a child, shall be prosecuted and convicted of a crime that they did not 
commit.119  This right further includes that the child is not punished for a crime that did not yet 
exist at the time of the omission or act.120  Where legislation has recently been enacted to prevent 
and combat terrorism, states are strongly urged to ensure that such legislation are not applied 
retrospectively,121 especially where children are involved.  Where all the procedural rights have 
been upheld, it can be concluded that the juvenile’s dignity and sense of worth has been 
promoted as he/ she received a fair trial. 
 
2.3.5. Presumption of Innocence 
When encountering the justice system, children’s right which are recognised internationally, are 
similar to that of an adult.  First and foremost, it is crucial that the presumption of innocence until 
proven guilty122 is upheld throughout the entire process.  This mean all persons involved in the 
matter – from your law enforcers to the judicial personnel – must refrain from assuming the 
child’s guilt (until it has, in fact, been proven by a competent court).  Any arrest made should not 
be arbitrary as it infringes the presumption of innocence and sets in motion the occurrence of 
more rights violations.123  Further, it is important that a confession of guilt is not forced out of the 
child124  as this goes against international law principles.125 This includes that under no 
circumstances can the child be tortured or be subjected to cruel, inhumane and degrading 
treatment in order to get a confession or admission of guilt from the juvenile 126  (or in any other 
stage of the trial).   
                                                 
113 Beijing Rules (n 55) article 8 Commentary. 
114 CRC General Comment (n 36) par 64. 
115 SCSL Statute (n 37) Article 7(2).  
116 CRC General Comment (n 36) par 13. 
117 CRC (n 6) article 40 (1). 
118 CRC General Comment (n 36) par 13. 
119 AP 2 (n 5) article (6)(2)(c). 
120 CRC (n 6) article 40 (1)(a). 
121 CRC General Comment (n 36) par 41. 
122 CRC (n 6) article 40(2)(b)(i). 
123 SC Working Group on Children and Armed Conflict (n 24) par 6(b)(ii).   
124 CRC (n 6) article 40(2)(b)(iv). 
125 AP 2 (n 5) article 6(2)(f). 
126 CRC General Comment (n 36) par 56. 
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2.3.6. Right to be informed of the charges and to remain silent 
Where the child has been arrested, the child must be made aware of the charges against him/her 
by being informed directly and promptly.127  This means that the child must be informed as soon 
as possible and it is usually when procedural steps against the juvenile are taken by either the 
judge/ prosecutor.128  The alleged juvenile offender also has the right to remain silent when 
arrested.  Together with the right to remain silent, the juvenile has the right to be heard.  This 
right entails that the juvenile must be afforded the opportunity to express his/ her views freely.129  
The child must be afforded legal, social and other appropriate assistance to be able to correctly 
express these views.  This includes the assistance to help the juvenile prepare and present a 
defence.  Further, adequate time must be allocated to prepare for such defence.  If these rights 
are in place, the juvenile will be able to effectively participate in his/her trial.   
 
2.3.7. Right to Participate in the Trial 
First and foremost, the child has the right to be present in their own case130 so that they can fully 
participate in the matter.  To ensure that the juvenile participates effectively in the trial, they must 
be able to understand the charges against them and what is said during the trial.  The juvenile 
cannot effectively participate in the trial if there is a lack of knowledge or understanding of what 
is going on.131  For this reason, an interpreter must be provided, preferably free of charge.  This 
is often the case where the juvenile does not speak of understand the language of the court.132  
In essence, for the juvenile to participate effectively in the trial,133  the juvenile must be able to 
comprehend the charges, consequences and penalties of the trial.  Additionally, the juvenile has 
the right to be represented by a legal advisor as well as any social or other assistance necessary 
to prepare for his/ her presentation and defence.134   
 
The legal guardians are also entitled to participate in the trial and thus, it is advised that courts 
allow the guardians to participate in the proceedings if it is in the best interest of the juvenile.  
Participation of the guardians are to assist with the psychological and emotional damage the 
child has endured and thus, to provide additional comfort during the trial.135  Lastly, to ensure 
this right, the process should take place in an atmosphere in which the child must be and feel 
comfortable, especially where the child has the need to express him-/ herself and where they 
can be understood.136 
 
                                                 
127 AP 2 (n 5) article 6(2)(a). 
128 CRC General Comment (n 36) par 47. 
129 CRC General Comment (n 36) par 44. 
130 AP 2 (n 5) article 6(2)(e). 
131 CRC General Comment (n 36) par 62. 
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2.3.8. Conclusion 
It is clear from all the rights discussed, that these rights go to the core of a competent juvenile 
system.  Where all these rights are in place and they are properly implemented, they act as a 
safeguard to the best interest of a child contributes to the protection of the dignity, rights and 
needs of the child accused of, alleged or recognised as having committed terrorist acts.  Where 
all these rights are protected and upheld, it will also ensure that, where there is a need to deprive 
the juvenile of his/her liberty, it will be done in accordance with the applicable standards. 
 
2.4. Deprivation of liberty in the international juvenile justice system 
Deprivation of liberty includes any form of detention, imprisonment or custody from where the 
juvenile is prohibited to leave until an order or decision is made for leaving such facilities.137  
Where deprivation of liberty is done arbitrarily, it means that the juvenile has been deprived or 
detained unlawfully or due to discriminating treatment. Arbitrary and irrational deprivation, in the 
case of a child, includes the death penalty,138 capital punishment or life imprisonment without 
the possibility of parole.139  According to international standards, these deprivations are excluded 
especially because it disregards the best interest principle.   Deprivation must thus not be 
arbitrary, be decided on a reasonable and rational basis;140 and be imposed as a last resort, for 
a reasonable and realistic time (the shortest time possible),141 and there must be regular reviews 
as to whether the juvenile can be released.   Where this is disregarded, it can have adverse 
effects on the child and his/ her “harmonious development” and reintegration process.142  
 
Where a child has been arrested and kept in custody (awaiting pre-trial), they should, within 24 
hours of deprivation, be able to question the legality of the deprivation before a competent 
court.143  This means that continued realisation of the right to “prompt access to legal and other 
assistance” must take place.144  Additionally, continuation of contact with the family via visits and 
correspondence must remain intact145 as this contributes to the rehabilitation process.   It should 
also be ensured that the child still has a translator free of charge, especially where medical 
examinations and disciplinary processes take place.146  During pre-trial detention, the child 
should continuously be afforded all his/her rights.147 
 
Another fundamental right that remains intact during deprivation is the right to be treated with 
dignity and worth.  Being treated with dignity and worth includes receiving food and drinking 
                                                 
137 Havana Rules (n 57) article 11(b). 
138 CRC General Comment (n 36) par 75. 
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water; medical examinations; physical and mental treatment; and hygienic care and facilities.148 
It also explicitly excludes being tortured or treated in a cruel, inhumane or degrading manner.149   
It continues through the deprivation period together with the right of treatment according to their 
age.150  Being treated according to age includes that children and adults are separated from one 
another.  A child placed with adults are vulnerable to the negative influence of adults.151  Thus, 
placing a juvenile offender with adult prisoners threatens the basic safety of the child, their well-
being and their possibility of reintegration.  For this reason, states have a duty to establish 
separate facilities for children deprived of their liberty.152  Provisions must further ensure that 
where the child turns 18 years old while in the facility, it does not mean that they have to be 
moved to the adult facilities.  Continuation of this stay is subject to their best interests and the 
best interests of the other, younger juveniles.153   
 
An integral part of deprivation of liberty, is to continue ensuring the rehabilitation and 
reintegration of the juvenile.  In order to achieve this, juvenile detention facilities must provide 
for an educational and physical environment where their privacy are protected.154  During 
deprivation a child must receive an education especially where they are of a compulsory-
education age as this will assist greatly with the reintegration process.155  Where the child is 
older than this age, they must be motivated to continue with their education.156  Further, every 
juvenile has the right to receive vocational training which will prepare them for employment in 
the field they desire to be employed in the future.157  They should also have the choice to choose 
what work they want to do.158  Where the facility provides for “tasks” to do around the facility, it 
must be of such a nature that resembles work in society as closely as possible.  This will assist 
with the integration process in the sphere of a work-related life.159 
 
Regarding a physical environment, it should provide for enough daily exercise in open air.  There 
should also be sufficient equipment to provide for exercise activities.  Additionally, there should 
be time available for daily leisure activities such as arts and crafts skill development.160  It is 
necessary to also provide a time and place for the juvenile to practice the religion of choice and 
if it is possible, allow the juvenile to attend religious services.161  Thus, a physical environment 
should be developed in such a way that the child will: receive sensory stimuli and educational 
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and physical training; have the opportunity to socialise with their peers; and be able to participate 
in rehabilitation and reintegration programs.162 
 
2.5. Specialised child professionals in the juvenile justice system 
In order for a juvenile justice system to be effective, it is key to have competent personnel who 
have the required skills to work with children.  The system must be frequently and systematically 
developed to ensure for constant improvement.163  Focusing mainly on child-specific authorities 
in this section, such authorities include: specialised police and military units; investigative and 
judicial authorities (the court system, prosecution and defence); personnel dealing specifically 
with the mental health of a child such as psychologists and psychiatrist; paediatricians/ doctors 
to deal with any injuries; social workers; and any other person who might come in contact with 
this child or who plays a crucial role in the child’s trial and rehabilitation.164   
 
It is critical that the authorities involved in the matter act without prejudicial judgement of the 
child as this will hinder the presumption of innocence of the child.  It might seem that a child 
behaves suspicious although, this is often due to their lack of understanding of the process, 
immaturity or fear.165  Where an alleged juvenile has been charged, such charges must be 
explained to him/ her in a manner that they understand.  This creates the need for personnel 
who have sufficient knowledge and understanding of the various legal aspects that play a role 
in the juvenile system and to “translate” them to the child.166  Further, where the juvenile is being 
questioned, police and other investigating authorities should be trained in such a way as to avoid 
using intimidating interrogation measures which might result in unreliable confessions167 or self-
incrimination.  Where the right to privacy is concerned, all personnel have the duty to refrain from 
sharing any information of the child, especially where it can lead to stigmatization.168   
 
Such personnel have the duty to always act in a way that upholds the dignity and worth of the 
juvenile so as to promote the juvenile’s rights and reinforcing the juvenile’s respect for other 
human beings’ rights and freedoms.  They must conduct their duties in a humane and 
professional manner which is fair, efficient and respectful towards the juvenile.169  Additionally, 
the actions of all personnel must be based on children’s rights and humanitarian principles 
provided.170  This will, in turn, promote the juvenile’s rehabilitation and reintegration and 
assuming a constructive role in society.171  To achieve this goal, it is important to have personnel 
who have been comprehensively informed about all aspects of the child.  Aspects include the 
child’s psychological, physical, mental and social development; whether the child has special 
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needs due to disability or having refugee or asylum status; or whether the child belongs to a 
specific group namely, race, religion, ethnicity, linguistic or other minority groups.   They should 
also be made aware of whether such child is or was displaced or if they grew up on the streets.172  
Personnel will be able to advice on the most appropriate treatment for such child at all stages of 
the child’s contact with the justice system.   
  
In order to ensure that personnel are up to date with circumstances, States and organisations 
must provide specialised training such as refresher courses, in-service training and education.173  
This will be needed, particularly, where terrorism-related laws are enacted and events are 
conducted.  It is further highly recommended that, due to the nature of terrorism-related offences 
and the circumstances a child went through, the applicable personnel undergo further training, 
in order to inform and make them aware of what exactly the child went through.  This is to ensure 
that they understand every aspect of this child’s situation.  Once they have a more informed idea 
of what they might expect, the state must ensure that they receive adequate resources in order 
to upgrade and exercise their skills and knowledge as effectively as possible.174  Additionally, 
states will have to create very specific requirements which personnel must adhere to, to ensure 
that the personnel working with the child are highly qualified.  Such measures must include 
procedures whereby it is determined whether the person applying, has any criminal record – 
especially regarding violence or sexual offences.175  Where personnel are qualified, it enhances 
the possibility for successful demobilisation and reintegration of child soldiers. 
 
2.6. Demobilisation, Disarmament and Reintegration of child soldiers 
All over the world there are thousands of children who are victims of the recruitment and use in 
armed conflict.  Due to the unlawfulness of this practice and the vulnerability of these children, 
there exists the need to release and protect them from armed groups.176  The international 
community thus frequently require child soldiers to be demobilised; receive rehabilitation; and 
be reintegrated back into society.177  This raises the need for child-specific reintegration 
programs in order to not only provide them with life skills, but to also break their cycles of 
violence.178  For this reason, it is highly recommended that the child be reintegration, take on a 
“non- criminogenic” attitude and consuming a constructive role in society as it assists in the 
prevention of delinquency.179   In essence, the ultimate objective is to reintegrate them back into 
society so that they can assume a constructive role.180  This objective must be work towards 
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whether they are considered a victim or accused.  For this objective to be realised and to make 
the most effective impact on the child’s life, this process must commence as soon as possible.181  
This process are more commonly known as the “disarmament, demobilisation and reintegration” 
(DDR) process and where they exist, special provisions must be made regarding child 
soldiers.182  This process commence with the demobilisation and disarmament of a child 
soldier183 which will be discussed next.  Thereafter, reintegration will be discussed.   
 
2.6.1. Demobilisation and disarmament of child soldiers 
The first step in reintegrating a child soldier, is the release – that is, the demobilisation and 
disarmament – of that child from armed groups.184  Demobilisation is the official release of active 
child soldiers from the armed groups.  Once they have been demobilised, disarmament can take 
place.  This entails the collection, documentation and control of any weapons as well as all 
ammunition and explosives.  This also includes a program entailing “responsive arms 
management”.185  
 
Where a formal release process is in place, it can provide a child with the necessary support and 
assistance such as informing them on their right to be released.186  In order to start this release 
process, actors working towards such release must attempt to come in contact with the armed 
groups using child soldiers so that they can start negotiations.  Negotiations will often include 
the minimum age of 18 years old for recruitment and participation; and to release those child 
soldiers already in the armed group’s ranks.187  When the release process starts, it must take 
place as speedy as possible.  If the release process is kept brief, it is more likely that the dignity, 
safety and privacy of a child is upheld.188  During the entire process, children must be separated 
from adult soldiers and be handed over in an appropriate and civil manner.189  This includes the 
accommodation of children which should take place at a distance from any armed conflict, soldier 
or ex-soldier.  
 
Once released, the state must provide the necessary assistance to the child soldiers to ensure 
psychological and physical recovery.  Thus, it will be necessary, once demobilised, to hold 
children in care centres. The time period for keeping children at these centres will depend from 
country to country due to the severity of the war.  Demobilised child soldiers from Sierra Leone 
were held for up to six months in the care centres depending on the different circumstances of 
the child soldiers.190   At these care centres, it is necessary to appoint specialised personnel to 
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assist in making the children feel safe and comfortable – especially personnel of the same 
nationality as the child soldiers.  The more comfortable and safe the child feels, the more likely 
actors can determine the most sufficient rehabilitation needed.191  In essence, assistance must 
be of such a nature so as to assist reintegration of such child back into society.192 
 
2.6.2. Reintegration of child soldiers 
Reintegration of child soldiers means that they are being “reintroduced” back into society in a 
peaceful and sustainable way.193  The principles on which reintegration is based, is the principle 
of the best interest of the child; to be primarily considered as a victim; and the right to life, survival 
and development.  Recovery and reintegration must further take place in an environment where 
the child’s health, dignity and self-respect is upheld.194  This is in order to fully realise and provide 
for a reintegration program and to avoid stigmatization, especially in circumstances of violent 
extremism such as terrorism.195  In Sierra Leone, provisions were made to provide for 
rehabilitation programs of a child soldier.  The programs must take account of the young age of 
the child soldier together with the notion that rehabilitation and reintegration are promoted so 
that the child can assume a constructive role in society. 196  Rehabilitation and reintegration can 
consist of educational and vocational training; gender sensitive programs; services of 
psychological support and mental health, health care and any other support or care vital to the 
needs of the child.197   
 
Regarding the child’s overall health and recovery, it is advised that psychosocial support be 
incorporated in the release process and throughout the reintegration programs.198  The focus of 
this support is to address any difficulties the child might have in developing a constructive role 
and engage with the community.199  This includes anything from support groups to recreational 
activities that promote the well-being and recovery of a child.  It can further assist in the emotional 
and behavioural difficulties a child is experiencing and how to deal with it.  Moreover, such 
activities might enable the child to “replace the military mentality” with a mentality and sense of 
community.200   
 
Regarding the educational aspects of the child solider, reintegration programs must be created 
in such a way so as to provide for educational, vocational and skills training.  Educational 
activities and skills training must take account of the child’s age, the opportunities they lost; at 
what stage of development they are; the experiences they went through; and the skills they 
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learned during combat.201  Programs must make provision for these skills and competencies to 
be further developed to be used constructively.  Such skills include, amongst others, leadership 
skills, taking responsibility for one’s actions; and resolving conflict202 without resorting to 
violence.  Such education and training is integral to children as it will teach them how to support 
their own livelihoods and, in essence, facilitate their reintegration.203  It is for this reason why it 
is so important for juvenile detention facilities to have similar programs as that of reintegration 
programs.  The end goal for both the victim and the accused child soldier is to be reintegrated 
back into society. 
 
Reintegration programs must be highly developed and very specifically crafted as the children 
that are dealt with, are often scared, emotionally and mentally injured, very young and 
vulnerable.  For this reason, where a state feels the need to “punish” this juvenile, the court must 
move away from imprisonment as a penalty and rather consider an order of supervision or 
community service, counselling, care guidance and foster care instead.  The court can also order 
the child to join educational and vocational training programs; go to school (as appropriate); join 
programs of disarmament, demobilisation and reintegration; or programs of child protection and 
agencies.204  The (now ex) child soldier might be able to continue with an “as normal as possible” 
life and assume a constructive role in society. 
 
2.7. Conclusion 
The aim of chapter 2 was to set out the international standards of a juvenile system.  The 
importance of a specialised juvenile system, especially where child soldiers are involve, is to 
uphold the best interest of the child.  This stems from the principle that child soldiers shall 
continue to receive the special protection they are entitled to, despite their involvement in armed 
conflict.205  Due to the extreme psychological trauma a child solider faces during armed conflict, 
it is of utmost importance to have a system that does not further traumatise the child.  For this 
reason, it is extremely important to ensure that principles for a juvenile system is provided for.   
 
To this end, it is firstly necessary to set a MACR at a level that is not too young.  It is 
recommended that the age is set at minimum 12 years old but urged that it is set even higher – 
more or less around 15 -18 years old.  Secondly, a state must then ensure that all the rights 
applicable to a child soldier who has been accused are thoroughly implemented.  These rights 
include: to have the matter heard by a competent, impartial and independent body; to have 
privacy and dignity; be presumed innocent until proven guilty; to be informed of the charges; 
remain silent; and to participate in the trial.  These rights must be upheld throughout the process, 
even where a child’s liberty has been deprived.   
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Deprivation of liberty must only be handed down as a measure of last resort and for the shortest 
time possible.  Where this is the case, the process of reintegration will be enhanced as there is 
no risk for further violations of the child’s rights.  Couple with this, is the extreme importance of 
having personnel who are experts in children, especially child soldiers.  Specialised personnel 
will be able to provide the necessary treatment needed by each child accused and convicted for 
being a child soldier. 
 
In conclusion, where the age is set at an acceptable level; all the rights are adhere to; liberty  is 
deprived only when really necessary; and personnel are highly qualified to deal with child 
soldiers, it is possible that child soldiers will be effectively rehabilitated and reintegrated, 
assuming a constructive role in society.  With this in mind, the next chapter will take these 
safeguards into account when discussing and evaluating Syria’s current juvenile system.  
 
CHAPTER 3: SYRIA AND THE JUVENILE JUSTICE SYSTEM 
3.1. The juvenile justice system in Syria 
According to Syrian legislation, a child is defined as “any Syrian male or female below the age 
of 18…”  It further states that such a person will not be subjected to any treatment applicable to 
adults, especially the laws and regulations relating to criminal offences.206  Syrian law does 
provide provisions governing children and the justice system and on paper they are on the right 
track with the international standards of a competent juvenile justice system.   However, it still 
lacks comprehensive guidelines, an applicable legal framework and the child’s position in the 
juvenile justice system due to the increase in numbers of child soldiers.  
 
This is due to the circumstances of war and the nature of the crimes committed by child soldiers 
in Syria.  Child soldiers are regarded and portrayed in the same manner as adult soldiers.207  
This creates the impression that they have the psychological and mental maturity of that of 
adults.  As a consequence, Syrian law providing for accused children are not followed where 
there exists a need to hold these child soldiers accountable.  They are treated as adults and 
tried like any other terrorist.  No regard is given to the age of the child due to the way ISIL portrays 
them.208  For this reason, child soldiers are also tried as adults meaning, neither the Syrian- nor 
international principles of a competent juvenile justice system are being applied.209  This leads 
to severe human right infringements of children; the best interest of the child principle is blatantly 
disregarded and child soldiers are arrested and detained arbitrarily.  Additionally, such treatment 
hinders any attempt to successfully reintegrate a child soldier, in Syria, to lead a constructive 
role in society. 
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In essence, what is supposed to be “a competent and specialised juvenile justice system” will 
be discussed in relation to its applicability to child soldiers specifically in the Syrian war.  
However, it will be realised that implementation is not up to standard and abuse of these laws 
occur more frequently than not.210  Most of the child detainees are accused of terrorism-related 
offences.  States enact more and more terrorism-related legislation, however, they often neglect 
to consider the circumstances where a child soldier is involved.  As a result, child soldiers are 
arrested, charged and tried before a military tribunal rather than in accordance with the 
provisions of the juvenile system.  This part, thus, serves as a reminder that even in terrorism-
related offences, children’s rights must be respected throughout the process.  The elements of 
a juvenile system must stay intact, whether they appear before a military tribunal or a specialised 
child court.   
 
Syria’s juvenile justice system will be discussed in relation to the same elements of that 
discussed in Chapter 2, however, the discussion will be on Syrian law as opposed to international 
law.  Chapter 2 will serve as a “checklist” in order to determine whether Syria’s system is 
substantially and procedurally up to standard.  Each element will be discussed in the following 
order: first, a discussion on Syria’s law regarding the element will be discussed.  Thereafter, the 
element will be compared and criticised against the international standards.  Lastly, the reality 
of circumstances in Syria will be discussed.  
 
The first element that will be considered, is the minimum age for criminal responsibility of a child.  
Thereafter, the rights of an accused child soldier will be discussed.  Third, the deprivation of 
liberty will be discussed in terms of what is provided and what is actually happening.  Fourth, a 
discussion on specialised personnel will follow.  Lastly, demobilisation, disarmament and 
reintegration of child soldiers in Syria be discussed.  It will be realised that, because the elements 
are interlinked with one another, the infringement of a child’s rights in Syria are extremely severe 
throughout the juvenile system.  From the very first step of a juvenile system there exist 
irregularities.  The first discussion will follow on the MACR in Syria. 
 
3.2. The minimum age for criminal responsibility in Syria 
It must be reminded that the MACR is not set at a too low age as children often only grasp the 
consequences of their actions at a later stage in life.  For this reason, the age of 15 years has 
been considered acceptable as has been implemented in Sierra Leone.   
 
Originally, the MACR in Syria was set at 7 years old, however, in 2003, they amended their 
juvenile legislation to increase this age to 10 years old.211  Further, in terms of Syrian juvenile 
legislation, child offenders are not considered “real criminal” and thus, they are dealt with 
differently than adult offenders. 212  Where a child is between 10 – 18 years old and committed 
a criminal offence, they will be graded progressively in order to determine the punishment of this 
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child.  Punishment often include children being subjected to precautionary and correctional 
measures.213   
 
Internationally, this minimum age is considered unacceptable.214 The reason being that any age 
below 12 years old is considered too low, resulting in the concept of responsibility being 
pointless.215  Additionally, despite the fact that the MACR is set too low according to international 
standards, Syria further derogates from their own legislation, arresting and prosecuting child 
soldiers far younger than 10 years old.  In fact, children are often as young as 5 years old.  This 
is especially the case where charges are based on terrorist-related offences committed by child 
soldiers associated with and participation in armed groups.216  If we take the cubs (of ISIL) as 
an example, they are children ranging from 5 – 18 years old, who are exceptionally brainwashed.  
As mentioned earlier, they are trained to be vicious killers and extremists by watching 
propaganda videos on armed battles and suicide missions.  Exposure of this kind, together with 
the already limited intellectual capacity of children, creates a circumstance where child soldiers 
often do no act out of their own volition.217  
 
It is for these reasons why it is so crucial to not set a minimum age at too low a level.  As the 
level of intellectual capacity will always be limited with a child, they might not be able to correctly 
distinguish between right and wrong.  This is especially the case where they are brainwashed in 
that their religion expects such actions from them.  Thus, where a state feels the need to 
prosecute such children, they must set the MACR at an age where a child soldier can appreciate 
the consequences of his/ her actions.  Further, where a child soldier of such age are, in fact, 
arrested, the state must ensure that every measure is in place to attend to the special needs and 
rights of a child. 
 
3.3. Rights of an accused child soldier in Syria 
3.3.1. Introduction  
Even though Syria’s MACR is lower than any recommended age, all the rights of an accused 
child must still be in place.  On the contrary, it is recommended that mechanisms to ensuring 
these rights are air tight and very strictly followed due to the exceptional young age of criminal 
responsibility in Syria.  Due to the extreme traumatic circumstance a child goes through while 
being a soldier, it becomes very important for their rights to be upheld during the criminal 
process.  Where such rights are not upheld, it contributes to further trauma, making the 
rehabilitation and reintegration process more and more difficult.   Thus, upholding the rights of a 
child soldier might make the reintegration process less difficult in the end.   
 
The discussion on the rights of an accused Syrian child will include: a competent, independent 
and impartial body to hear the matter; the right to privacy; the right to dignity; the presumption of 
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innocence; the right to be informed of the charges and to remain silent; and the right to participate 
in the trial.  All aspects will be discussed as provided for in the Syrian legal system. 
 
3.3.2. Competent, Independent and Impartial body 
Syria’s Juvenile Delinquent Act makes provision for a juvenile to be tried and prosecuted in a 
special court specifically created for juvenile matters.218  The process is monitored and 
administered by Syria’s Ministry of Justice.219  This special court composes of a judge with 
experience in juvenile matters and who is appointed by a decree.  Further, a representative of 
the Ministry of Education completes the composition of the court.220   
 
These specialised juvenile courts are similar to the “Juvenile Chamber” provided for in Sierra 
Leone and simultaneously adhere to the international standards.  Where the Syrian provisions 
are implemented and followed, it is likely that the process will be fair and sound, taking into 
account the additional needs of children.  This is due to the court personnel having then 
necessary experience to decide the matter based on the needs of the child.   
 
However, the ongoing conflict in Syria created difficulty in providing for specialised judges to 
deal with juveniles.221  Moreover, due to the terrorist nature of the crimes committed by child 
soldiers, these children are tried in make-shift courts222 or military tribunals.  These tribunals 
have little to no regard for the best interest of child soldiers223 or for the juvenile justice 
standards.224  Child soldiers fighting or associated with anti-government armed groups are 
regarded as security threats225 and are thus often detained as a security measure.226  This 
automatically opens the child up to further abuse, hindering the reintegration process.  Amongst 
others, such abuse include the infringement of the right to privacy. 
 
3.3.3. Right to privacy 
Children in Syria are provided with comprehensive measures in order to ensure their right to 
privacy.  As soon as the investigation starts, there exists a duty of confidentiality.  This must be 
enforced by all personnel involved: from investigation until after the trial of a juvenile.  This means 
that under no circumstances may anyone publish images227 or the court records228 of the 
juvenile.  Further, the judgment and sentencing must be excluded from both the official judicial 
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register and the juvenile’s judicial record.229  Lastly, proceedings must, at all times, be held in 
camera.230  The reasons behind all these privacy measures are to conceal the juvenile’s 
identity231 in order to prevent stigmatisation.  In general, journalists have a duty to respect 
children’s privacy. 
 
Syrian juvenile’s right to privacy is perfectly in line with the international standards providing 
more than adequate measures to ensure that the juvenile’s identity is kept private.  However, 
despite these comprehensive measures, this right is not upheld.  Firstly, due to the fact that 
proceedings are held in a military tribunal (and not a juvenile court), no provisions are made to 
have the matter heard in camera.  This is due to the fact that these tribunals have no regard for 
differentiating between children and adults.  Secondly as no proper and fair trial is afforded to 
the juvenile, there barely exist court records to keep it confidential.  Thirdly, child soldiers are 
often arrested based on word of mouth, meaning if anyone indicates that someone is fighting for 
the opposition, they are arrested without proper investigation.  In essence, the right to privacy 
are often infringed due to other procedural measures not being in place.  In turn, this infringes 
the child soldier’s right to dignity as stigmatisation can lead to a low self-esteem. 
 
3.3.4. The Right to Dignity 
The CRC provides for fundamental principles regarding the treatment of a child in conflict with 
the law.  As a member state, Syria has the obligation to recognise a child’s rights and to treat 
them in such a way that their dignity and worth are promoted.  Where a child is treated with 
dignity, all their fundamental rights are upheld and they are not manipulated or used due to being 
easy targets.  The Syrian government is striving to achieve the promotion of children’s rights in 
such a manner so as to provide for human dignity and to ensure that the right to life, survival and 
development are also adequately provided for.  Further, the Syrian government urged the 
Committee on the Rights of the child to support these efforts to achieve these rights. 
 
Presently, the right to dignity is being infringed simultaneously with all other human rights 
violations.  In essence, where one’s human rights are violated, one’s dignity is automatically 
violated due to the fundamental nature of the right to dignity.  Throughout the discussion on 
Chapter 3, it will become clear that this right is infringed from the moment a child soldier is 
arrested and continues throughout the process.  This is as a result of the torture and ill treatment 
child soldiers often experience as they are being considered security threats as opposed to 
victims.  Such consideration further leads to the immediate treatment as an accused rather than 
being presumed innocent until proven guilty.232  
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3.3.5. The presumption to innocence 
As a member state to the CRC, Syria has the duty to provide each child with the right to be 
presumed innocent until proven guilty.  Additionally, the Arab charter on Human Rights provides 
that an accused shall enjoy this presumption and as a member to this charter, Syria must ensure 
that this right is upheld.233  Where the accused is presumed innocent until proven otherwise, it 
is highly unlikely that he/ she will be subjected to ill treatment.  Further, Syria’s 2012 Constitution 
makes provision for this, stating that “no one may be tortured or treated in a cruel or humiliating 
manner.”  Domestic law further provides prosecution for those subjecting others to torture.234 
 
However, this presumption is basically non-existent as child soldiers are from the first instance 
regarded as security threats, and thus, treated as such.235  Where it is alleged that a child is 
affiliated with non-governmental armed groups and they are arrested, it has been found that 
child soldiers are almost always tortured and beaten until they give up a confession that they 
were part of an armed group.236  Forcing a confession of guilt out anyone indicates that the 
relevant authorities either made up their mind about the innocence of the child or because they 
blatantly choose to disregard this presumption.  In essence, they assume the child’s guilt, which 
leads to arbitrary treatment throughout the process. 
 
3.3.6. The Right to be informed of the charges and to remain silent 
United Nations and other international reports consulted during the writing of this minor 
dissertation, made no mention of the rights to be informed of the charges and to remain silent in 
Syria.  These reports also make no mention whether these rights are being upheld or infringed. 
Further, due to language constraints, the author was not able to directly consult Syria’s 
legislation.  For this reason, it cannot be determined whether Syrian legislation adheres to 
international standards or not.  However, it is interpreted that, taking into account all the other 
rights violations currently taking place in Syria, the possibility of these rights being upheld, is 
non-existent.  Where this is the case, it is highly unlikely that the child has the opportunity to 
effectively participate in the trial. 
 
3.3.7. The right to participate in the trial 
According to Syria’s 2017 Report to the CRC Committee, the Trust for Development created a 
“legal support program” for children.  This program provides free legal assistance to the families 
of the accused child.  The aim of this program is to “extend the educational and preventative 
aspects of legal and social work”.237  Further, Syrian law provides that only the guardian(s) or 
the legal presentation be present at the trial and not both.  Regarding the representative, 
provisions are made that the parents should be informed about the charges and that they will 
have the obligation to designate a lawyer for the child.238  
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The right to participate in trial is not as adequate as international standards would prescribe.  
There are much that can be improved such as allowing both the guardians and legal 
representation to attend the trial (where it is in the best interest of the child).  Further, obligation 
of designating a lawyer to the child should be an obligation of either the state or the parents (and 
not just the parent’s duty).  This must especially be the case where families lack the means of 
providing legal assistance (such as financial strains).   
 
Together with the inadequate measures providing for participation during the trial, enforcement 
of the few existing rules are also non-existent.  Due to the makeshift courts, child soldiers are 
too often not allowed any access to defence lawyers,239 or any other legal and consular 
assistance.240  Furthermore, where the juvenile’s family members are still alive, the family 
members are not informed of the child’s arrest, trial, detention or whereabouts.241  Due to the 
makeshift courts, locally counter-terrorism laws have been enacted, providing for a deeply flawed 
process.  In essence, no legal assistance are provided to the alleged suspects during the 
proceedings – not even where the suspects are children.242 
 
3.3.8. Conclusion 
In conclusion, Syria’s law, on paper, provide for adequate measures on how to deal with an 
accused child.  The provisions provide for the best interest of a child to be upheld throughout the 
trial.  However, when it comes to the implementation of these rights, Syria violates each and 
every one of them when arresting child soldiers.  Violations start at the very beginning of the 
process as child soldiers are often arbitrarily arrested and detained, they are tortured and they 
are not provided with any legal assistance.  This, in turn, violates their right to be presumed 
innocent, to have privacy and to be treated with dignity and worth.  Such treatment are further 
endured when a child soldier is deprived of his or her liberty.  Deprivation is often arbitrary and 
child soldiers are further tortured.  The next section will be an in-depth discussion on such 
deprivation and treatment. 
 
3.4. Deprivation of liberty in the Syrian juvenile justice system 
Syrian law provides different measures of deprivation for different age and crime categories.  
Where a juvenile is between 15 – 18 years old, a juvenile can be imprisoned for a maximum of 
12 years.  Depending on the crime committed it also provides for reform measures for juvenile 
between 10 – 18 years old such as being placed in a juvenile reform institution (for a minimum 
if six months), 243 a supervisory facility or putting them on probation.244  Juvenile legislation in 
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Syria also provides that no capital sentences may be handed down to any person under the age 
of 18.245  
 
Moreover, = specific detention facilities are provided for juveniles at special locations.  These 
facilities are child-specific, meaning no adults are detained together with the juveniles.  These 
facilities are overseen by the Ministry of Social Affairs and Labour as well as the Ministry of 
Justice.246  Support and psychological counselling for juveniles are provided at these facilities.247  
The system also provides for the issuing of reports on the juvenile’s activities while in detention, 
on what and how they are doing.  The purpose of the reports are to gather information on the 
juveniles such as the activities they attend; information regarding their conviction; whether they 
are re-offenders; their family and their education.248 
 
Accordingly, Syria’s laws regarding deprivation of liberty is up to standard compared to the 
international rules.  Torture and ill-treatment is prohibited under all circumstances.  Alternative 
measures are provided for such as placing the offender in the care of a parent/guardian, 
otherwise, a juvenile reform institution.  Where they are placed in an institution, it is provide that 
no adults may be detained at the same facility. 
 
The reality, however, of these measures are not nearly as perfect as the laws provided.  So-
called juvenile reform institutions are currently makeshift detention cells in schools.249  Further, 
detention of child soldiers are more often than not, arbitrary.250  This is due to their alleged or 
actual association with opposite groups such as ISIL or because they are regarded as security 
threats.251  During detention, child soldiers also have limited or no parental contact, they were 
denied access to food, medical and psychosocial support and they were allowed no contact with 
any legal advisors or assistance.252  Moreover, children are detained together with adults253 and 
thus, going against its own and international standards.   
 
Additionally, child soldiers are frequently subjected to a range of torture methods and ill-
treatment.  Such methods include “beatings with metal cables, whips, and wooden and metal 
batons; electric shock, including the genitals; the ripping out of fingernails and toenails; sexual 
violence, including rape or threats of rape; mock executions; cigarette burns; sleep deprivation; 
solitary confinement; and exposure to254 the torture or relatives; or beaten with hammers, 
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sometimes causing death.”255  In 2015, it was found that at least one child died, during detention, 
as a result of torture.   
 
Treatment of this sort; arbitrary arrest and detention of child soldiers, hinder any attempts of 
rehabilitation and the aim of eventually re-integrating these child into society.  Indirectly, these 
extreme measures also delays the possibility of any peace in Syria.  Where specialised child 
professions, without any violent history, are available, it is likely that such ill-treatment may occur 
less. 
 
3.5. Specialised child professionals in Syria’s juvenile justice system 
As mentioned earlier, having specialised personnel involved in the juvenile justice system, are 
of utmost importance so as to avoid continuous human rights violations.  Where such personnel 
are provided it is more likely that the process will be fair and in the best interest of the child.  
Syria makes provision for specialised personnel where it states that special courts, with judges 
who have juvenile expertise, will hear the juvenile’s matter.256   
 
Further, where a juvenile is detained, the law makes provision for child-specific physicians to 
inspect the juvenile where necessary.  It also provides for a number of training courses for the 
personnel at the correctional facilities.257  Training includes programs in: Psychological and 
family counselling; management training; education; friends programme; sexual culture; 
interactive theatre; raising therapeutic awareness about the effects of crime; the framework for 
social work; psychological first aid; and children in difficult circumstances.258  In turn, these 
training courses provide personnel with means to try to understand the child soldier’s 
circumstances and trauma and treat them accordingly.  Where a child soldier is treated correctly, 
it will better the rehabilitation and reintegration process of the child.  An intentional duty, in terms 
of the CRC, provides that states should establish facilities which consists of “distinct, child-
centered staff, personnel, policies and practices”259  This puts Syria  on the right track, although, 
more can be done if we compare it to international standards. 
 
The truth of the matter is, however, that children are arbitrarily arrested; tortured into confession 
or otherwise, prosecuted in military tribunal; and arbitrarily detained.  This indicates that nowhere 
during this process, efforts are made to separate children, handing them over to specialised child 
personnel and treat them as children.  They are often arrested by government affiliated armed 
forces, rather than specialised child units.  The members of these forces further use intimidating 
interrogation measures to force confessions out of these children.260  Additionally, personnel at 
detention facilities also lack the necessary skills to treat children.  Personnel are unable to 
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provide psychosocial, health or any other specialised care to the juveniles.  These facilities also 
do not have a system to follow up on the special care needed by the juveniles.261 
 
The insufficient treatment and lack of capacity these children experience due to unqualified 
personnel, hinders the attempt of adequate rehabilitation and reintegration.  For this reason, it is 
of utmost importance that child soldiers be handed over to demobilisation, disarmament and 
rehabilitation programs in order to receive the proper treatment and support they need.   
 
3.6 DDR of Child soldiers In Syria 
3.6.1. Demobilisation and disarmament of child soldiers in Syria  
Demobilisation and disarmament is not necessarily provided for in national laws.  It is more a 
process provided for by international law and implemented by organisations.  The UN, together 
with other organisations, approached some of the parties to an armed conflict who use child 
soldiers.  The UN will then negotiate with such parties to release child soldiers and to put in place 
measures to prevent any further child recruitment.  This was the case in Sierra Leone where 
more than 75 000 fighters, including child soldiers have been disarmed and demobilised.262   
 
However, due to the difficulty the UN has experienced in coming to an agreement with the Syrian 
government, demobilisation and disarmament of child soldiers have also been a struggle.  The 
government of Syria insinuated that only terrorist armed groups use child soldiers.263  However, 
the opposite has been proved.264  Thus, due to this denial of using child soldiers, it makes it 
difficult to actually demobilise and disarm these children.  Additionally, in 2014, the “People’s 
Protection Unit” (YPG) agreed to demobilise all the child soldiers within a month.265  A month 
later, 149 children have been demobilised.266  However, it has been found that the YPG 
continually made use of child soldiers as they were still being enlisted by the YPG and in 2018, 
they were recorded as the group with the most child recruitments.267 
 
The difficult conditions in Syria makes it even more difficult to assist those whose rights are 
violated, including child soldiers.  Due to the resistance to any humanitarian aid, demobilisation 
and disarmament in Syria of all child soldiers seems far reached.  Where armed groups and 
forces do release child soldiers and make promises to only recruit those older than 18, it has 
been found that this is not the case.268   
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In the case of the ISIL cubs, it has been argued that more needs to be done in terms of 
demobilisation and disarmament.  The international community talks about de-radicalising these 
cubs in addition to the DDR process.269  This is due to very specific plans ISIL have for the cubs; 
they are more than just soldiers in the present war.  They are also used to secure the long term 
survival of the group.270  Due to this mandate, it makes it extremely difficult to negotiate with ISIL 
to demobilise any children in their ranks.  
 
In conclusion, although there are armed forces who agreed to demobilise child soldiers in their 
ranks and to prevent child recruitment, the opposite have been found.  Armed forces are still 
recruiting children as soldiers, despite the promises they make.  This affects the disarmament 
and reintegration process as, without demobilisation, children cannot be disarmed.  Further, the 
longer child soldiers are exposed to the violence of war, the more harm is done and the more 
difficult it becomes to rehabilitate them. 
 
3.6.2. Rehabilitation and reintegration of child soldiers in Syria  
As repeatedly mentioned throughout the minor dissertation, the end goal regarding child 
soldiers, whether victim or accused, are to be reintegrated back into society.  To enhance such 
reintegration, it is strongly advised that child soldiers be primarily considered as victims rather 
than accused.  This will allow child soldiers to join rehabilitation and reintegration as soon as 
possible without the delay of going through the juvenile justice system and being prosecuted.   
 
Syria has established psychological and social support programs, with the assistance of UN 
agencies, to prevent negative feelings amongst children and victims of violence.271   They further 
stated that they are in the process of preparing a national plan preventing recruitment and use 
of child soldiers.  This plan will support all aims at rehabilitation, psycho-social support and 
access to children who have been recruited.272 
 
Where the child soldier is treated as an accused, Syria provides for juvenile reform institutions.  
According to Syria’s 2017 report, juveniles are treated as victims rather than criminals.  During 
their institutionalised period, services such as education, social and health care are made 
available to the juveniles.  These services are available from the day they arrive until “they can 
leave to rejoin society as upright and productive citizens”.273  In essence, Syria provides for the 
best interest of the child by providing physical and mental care; and rehabilitation and 
reintegration programs for children in conflict with the law.274 
 
However, it is fairly clear that despite the national plan, the support programs or the specialised 
institutions, Syria is acting contrary to their obligation to provide protection, recovery and 
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reintegration for child soldiers.  Child soldiers are treated as security threats rather than victims 
and subjected to severe human rights violations as opposed to receiving educational and 
vocational training.275  Due to the lack of necessary treatment such as health care and 
psychological programs, rehabilitation and reintegration in Syria might not be a goal that is 
achieved in the near future. 
 
3.7. Conclusion 
In Syria, the problem is that children are treated as accused rather than victims.  This opens the 
child up to further abuse and rights violations.   Due to such violations, chapter 3’s aim was, 
firstly, to set out the standards of the Syrian juvenile system.  Secondly, the Syrian system was 
criticised and compared to the international standards as set out in chapter 2.  This was done to 
determine whether Syria’s system is in line with international standards.  Lastly, the reality of 
circumstances in Syria was looked at.  It was found that Syria’s juvenile law provides for an 
adequate system, with the exception of the MACR.  This age, at 10, is set too low according to 
recommended standards.  Other than this, it is a system that provides for reasonable measures 
to be taken that will ensure that the best interest of the child is safeguarded. 
 
However, in reality, none of these measures are implemented.  From the first step of the process, 
namely the arrest, to the time that the child is being deprived of liberty, these rights are violated.  
Child soldiers are arbitrarily arrested due to alleged affiliations to opposition armed groups.  They 
are tortured into confessing such allegiance despite the fact that it might not be true.  They are 
placed before military courts and tried as equally as adult terrorists.  Further, they are placed in 
overcrowded detention facilities, with adults.  During detention, child soldiers are further tortured 
for any reason authorities seem fit.   
 
A consequence of such ill treatment often lead to child soldiers not being able to integrate back 
into society.  They keep experiencing violent treatment which contributes to the fact that they 
only know how to be violent, rather than peaceful and playful – as children should be.  Thus, it 
is of paramount importance that Syria implement the juvenile provisions and provide for the 
proper treatment of child soldiers.  Where Syria has a competent juvenile system, it is likely that 
child soldiers will receive rehabilitation despite being prosecuted and deprived of their liberty. 
 
CHAPTER 4: Conclusion  
This minor dissertation explored the provisions that provides for a competent juvenile justice 
system in both international law and Syria.  International law provisions serve as a best practice 
guideline against which Syria’s provisions and implementation thereof have been compared to 
and criticised.  The main objective of this study was to explore the impact of the Syrian NIAC on 
child soldiers “alleged as, accused of or recognised as having committed terrorism-related 
offences” in accordance with the Syrian juvenile system.   
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The reason why it was important to explore this is due to the catastrophic disaster Syria is making 
when prosecuting children.  Child soldiers prosecuted in Syria are tried before a military tribunal, 
with no regard being given to their rights and in the end, they are being arbitrarily deprived of 
their liberty.  Such arbitrary arrest, detainment and ill treatment was recently proven again by the 
IICISAR findings.276  Further, the importance of this minor dissertation was to point out that no 
competent authority has prosecuted child soldiers up until today.  Rather, those most responsible 
for war crimes, such as recruitment and use of child soldiers in armed conflict, were prosecuted.  
Two popular examples of this was when Charles Taylor has been prosecuted (by the SCSL); 
and Thomas Lubanga (by the ICC) for, amongst others, the recruitment and use of children 
under 15 years.  
 
In Syria, those most responsible for these rights violations of child soldiers – namely, recruitment 
and use; and being denied any right that go along with that of a competent juvenile system – 
have not been held accountable as yet.  This is clear from the reports of the IIIM.  This 
mechanism is progressing to develop a strategy to hold those most accountable for crimes 
against children.277  As of yet prosecutions in Syria are often arbitrary and does not follow proper 
procedure.  Despite these failures, those most responsible cannot be tried by international 
tribunals such as the ICC.  This is due to Syria not being a member of this court.278  Further, the 
SC has also failed numerous times to refer the situation in Syria to the ICC due to some members 
enforcing their vito rights.279  Complications such as these hinder the process of holding those 
responsible, accountable and in essence, prolonging the time in which peace might be achieved. 
 
In conclusion, the following recommendations are made in relation to child soldiers being held 
accountable in Syria:  
 First and foremost, Syria is strongly urged to treat child soldiers as victims rather than 
accused.   
 Second, Syria is strongly urged to increase its MACR to 18 years old.  The reason being their 
inability to properly provide for accused child soldiers’ rights.  Rights are only further violated 
during this process rather than being upheld.  This will also make it easier to treat children 
primarily as victims. 
 Third, where Syria feels the need to hold child soldiers accountable, they are advised to do 
so in front of a Truth and Reconciliation Commission, rather than in any type of court. This is 
advised due to child soldiers being as young as five years old.  The TRC proved to be 
successful in the aftermath of Sierra Leone’s war.  It also promoted the process of 
reintegration of child soldiers into society. 
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 Fourth, where Syria choose to prosecute child soldiers, it is insisted that they provide the 
necessary facilities to accommodate these children.  As most of Syria’s juvenile law is up to 
standard, it is urged that they see to it that it is also properly implemented.  Where provisions 
are less than adequate, Syria must amend those provisions so that they are in line with 
international standards. 
 Fifth, all parties to the conflict are urged to hand over any and all children in their ranks as 
well as those in detention facilities.  They are urged to hand the children over to any 
organisation who can provide the children with the proper medical and psychological help in 
order to start the reintegration process.  
 Sixth, it is advised that Syria welcomes any other humanitarian aid from international 
organisations who attempt to assist those in dire need.   
 Last, Syria is recommended to provide the International Criminal Court with the necessary 
jurisdiction to hold those most responsible for international violations and crimes, 
accountable.  Additionally, it is recommended that Syria provide any necessary assistance 
to the IIIM and the IICISAR in order to collect as much evidence as possible. 
 
In essence, Syria is highly recommended to follow Sierra Leone’s “victim-approach” (possibly 
with the assistance of UN agencies) to disarm, demobilise and reintegrate child soldiers, as 
opposed to prosecuting them.  Where this is the case, it opens up the possibility of sustainable 
peace in the future; instead of having children who only knows violence, these children were 
rehabilitated and taught how to deal with conflict situation in other ways than anger and violence.  
For this reason, it is crucial that child soldiers regarded as accused be treated according to the 
specific provisions of a competent juvenile justice system.  Where a juvenile system provides for 
rehabilitation and reintegration, a child soldier might have the opportunity to have a successful 
life in the future.  In return, as mentioned, this can assist with sustainable peace in the country.   
 
“We are having a whole generation of Syrians, young kids, who have seen only war.” 
United Nations Special Envoy Staffan de Mistura  
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